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Statement of the Case

Thiscaseinvolvesa dam for federa benefits under the Black Lung Benefits Act (the Act), and
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applicable federd regulaionst. The Act and regulations provide compensation and other benefits, inter

alia, to living coa miners who are totdly disabled due to pneumoconioss and to their dependents. The

Act and regulations define pneumoconios's (“black lung disease” or “coa workers pneumoconioss’) as
a chronic dust disease of the lungs and its sequellae, induding respiratory and pulmonary impairments
arising out of coal mine employment.? The definition includes both medicd, or “clinical,” pneumoconiosis

and statutory, or “legd,” pneumoconioss, and “includes any chronic pulmonary disease or respiratory or

pulmonary imparment sgnificantly related to, or substantialy aggravated by, dust exposurein coa mine
employment. 8718.201.This proceeding involves a fird dam for benefits under the Act, as amended.

Since Clamant filed an application for benefits after January 1, 1982, Part 718 gpplies. Because the

Claimant miner waslast employed inthe coal mine industry in Kentucky, the law of the United States Court

of Appeds for the Sixth Circuit controls. See Shupe v. Director, OWCP, 12 BLR 1-200, 1-202

(1989)(en banc).  In order to obtain federa black lung benefits, a claimant must prove by a
preponderance of the evidence that: “ (1) he has pneumoconioss, (2) the pneumoconiosis arose out of his

coal mine employment; (3) he has a totaly disabling respiratory or pulmonary condition; and (4)

pneumoconioss is a contributing cause to histotal respiratory disability.” Milburn Colliery Co. v. Hicks

138 F.3d 524, 529, 21 BLR 2-323 (4" Cir. 1998); Gee v. W.G. Moore & Sons, 9 BLR 1-4 (1986).

Procedural History

The Claimant miner, Lincus Baker, filed this gpplication for benefitson Augugt 28, 1997 (DX 1).
The Didrict Director issued aninitid determination that Claimant was dligible for benefits on February 23,

L All applicable regulations which are cited are indluded in Title 20, Code of Federa Regulations,
and are cited by part or section only.

2The Department of Labor has amended the regul ations implementing the Federal Coal Mine Hedlth
and Safety Act of 1969, as amended (the Black Lung Benefits Act). These regulations became
effective on January 19, 2001, and were published at 65 Fed. Reg. 80,045-80, 107 (2000)(to be
codified a 20 CFR Parts 718, 722, 725, and 726). All citationsto the regulations, unless otherwise
indicated, refer to the amended regulations. Pursuant to alawsuit chdlenging revisons to forty-seven of
the regulations implementing the Act, the United States Didtrict Court for the Didtrict of Columbia
granted limited injunctive relief for the duration of the lawsuit, and Sayed, inter dia, dl dams pending,
except for those which, after briefing by the parties to the claim, were determined not to be impacted as
to outcome by the regulations a issue in the lawsuit. National Mining Ass' n v. Chao, No.
1:00CVv 03086 (D.D.C. Feb. 9, 2001)(order granting preliminary injunction). This tribunal
subsequently issued an order dated February 27, 2001, requesting supplementd briefing in this case, to
which the parties duly responded. On August 9, 2001, the Didtrict Court issued its decision upholding
the vaidity of the chalenged regulations and dissolving the February 9, 2001, order granting the
preliminary injunction. National Mining Ass n v. Chao, 160 F.Supp.2d 47 (D.D.C. 2001). The
court’s decison renders moot the contentions of the parties with respect to the impact of the challenged
regulationsin this case.
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1998 (DX 29A). At that time, severd employers were listed as possible responsible operators, and the
damwas controverted inMarch1998 (DX 31-33). OnJune 10, 1998, the District Director notified three
putetive responsible operators of his determinationthat Claimant was digible for benefits (DX 37, 38, 39).
The determination was controverted, and referral for hearing was requested on June 17, 1998 (DX 40,
41). Theclam wasreferred to the Office of Adminigrative Law Judges on July 28, 1998 (DX 44), but
remanded by Adminidrative Law Judge Richard Morgan by order dated March11, 1999, for devel opment
of medica evidence and for identification of the responsible operator (DX 83). On July 12, 1999, the
Didrict Director named Danny Large Trucking, Inc. as the reponsble operator (DX 90). The Didrict
Director notified Employer that he had found Claimant digible for benefits on August 12, 1999 (DX 98).
Employer requested a hearing on Augugt 25, 1999, and the clam was referred to the Office of
Adminidrative Law Judgeson October 12, 1999 (DX 99,100). A forma hearing wasconducted by this
tribunal in Abingdon, Virginia.on March 8, 2000, at whichtime dl partieswere afforded a full opportunity
to present evidence and argument.?

Issues
@ Whether certain evidence obtained by allegedly unlicensed technicians and a physician
dlegedly not licensed to practice medicine in Kentucky, where the procedures were
performed, should be excluded fromthe record or given reduced or no probative weight?
2 Whether the miner has pneumoconioss?
3 Whether, if proved, the pneumoconiosis arose out of cod mine employment?

4 Whether the miner istotdly disabled?

) Whether, if s0, the disability is due to pneumoconiosis?

Objection to Admissbility of Certain Medicd Evidence

At the hearing Claimant initidly objected to the admisson of pulmonary function test results

3Citations to the transcript of the hearing are denoted “Tr.” At the hearing, Director’s Exhibits
(“DX™) 1-33, 35-72, and 74-101 were admitted into evidence without objection (Tr. 5-35). A
determination on Claimant’s objection to Director’s Exhibits 34 and 73 was deferred (Tr. 5-35).
Claimant’ s Exhibits 1-4 were admitted into evidence, but Claimant’s proffered Exhibits CA and CB for
identification were excluded but lodged (Tr. 37, 74-75). Employer’sexhibits (“*EX”) 1-21 were
admitted without objection , but a ruling with respect to Claimant’ s objection and the admissibility of
Employer’s Exhibit 22 was deferred (Tr. 76). Claimant was represented by counsdl, and testified at
the hearing, (Tr. 39-72).
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obtained by alaboratory technician McGrath, who was dleged not to be licensed as required at the time
by the state of Kentucky. The tests were part of an examination by Dr. Fino on April 21, 1998, at the
Landmark Motel in Pikeville, Kentucky. (Tr. 6-7, 8-9, 27, 47, 65; DX 34) Claimant subsequently
testified he was examined inamotel roomin Kentucky by Dr. Fino, who had apparently set up atemporary
dinic there (Tr. 47-48). He said that Dr. Fino asked him a few questions, but did not do any physica
examindion (Tr. 48-49). Employer dipulated that an examination took place on April 21, 1998, in
Kentucky. (Tr. 8, 27) Claimant subsequently expanded the scope of his objection to seek excluson of the
entire medica opinion report and the deposition of Dr. Fino, because Clamant alegesthat Dr. Fino was
not licensed to practice medicine in the state of Kentucky at that time, that the laboratory technician was
not licensed in Kentucky, where the examination and testing alegedly took place, and because the
examination was in substantial part the subject of the deposition.® (Tr. 17-19, 23-24) However, the
statutory or regulatory medica licensng requirements, if any, gpplicable in Kentucky are not in evidence
or otherwise of record in this case. Because of Claimant’s objection, admission into evidence of the
exhibitscontaining Dr. Fino' s examinationreport and the related pulmonary function results (DX 34), and
the transcript of Dr. Fino's deposition (EX 22), was deferred. (Tr. 34-35, 79-80) However, Clamant
expressy did not object to the admission of Dr. Fino's curriculum vitae attached to the deposition which,
in the absence of any other objection, is admitted into evidence. (Tr. 23-26, 77-79; EX 22) Claimant’s
objection to Dr. Fino's x-ray interpretations was abandoned by the Claimant, and so EX 1 and DX 73in
its entirety are properly admitted in evidence. (Tr. 27, 29-33, 77-78, 80; DX 73; EX 1)

Employer contended that nothing inthe black lungprogramrequirescertificationof technicians, and
contended, dtingaprior ALJ decison, that any vaid objectionwould not require exclusonfromevidence,
but should affect the probative weight to be assigned to the evidence. (Tr.9, 18, 22-23)

To support his objection, Claimant aso sought to introduce at the hearing two | etters purportedly
from Kentucky agencies, whichhe aleged would establishthat the |aboratory technicianMcGrath and Dr.
Fno were not licensed to perform the relevant medica procedures in Kentucky at the time of the
examination on April 21, 1998. The documents were excluded from evidence as not having been timely
exchanged in accordance with the so-called twenty-day rule, and in the absence of consent or a showing
of good cause. §725.456(b) At Claimant’ srequest the documentswere lodged as part of the record. (Tr.
16-17, 19, 21-22, 74-75; C-A, C-B)

Dr. Fino's curriculum vitae atached to his deposition is properly admitted into evidence in the
absence of objection. (EX 22) It discloses affirmatively that Dr. Fino was licensed to practice medicine
in Pennsylvania, as sipulated by Claimant, and by negetive implication that Dr. Fino was not so licensed

“Because of the changed scope of Claimant’s evidentiary objections, Employer ultimately declined
to stipulate that Dr. Fino and the laboratory technician McGrath were not licensed in Kentucky, and put
Claimant to his proof. (Tr. 18-19, 23-27) Claimant did not, as he proposed, brief his contention that a
clamant’s chdlenge to the licensure of any professond shifts the burden of proving licensed datus to
the respondent. (Tr. 73)
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by Kentucky (DX 34; part of E-22; Tr.28) Clamant gtipulated that Dr. Fino was licensed to practice
medicine in Pennsylvania. Claimant testified that he had been advised by tel ephone by awoman, who was
dlegedto be at the Kentucky Board of Medica Licensure, but refused to disclose her name, that Dr. Fino
was not licensedinKentucky. (Tr.53-55) Thetestimony was not barred pursuant to Employer’ sobjection
on the grounds of competence or its nature as hearsay. (Tr. 72-73) However, the vagueness of the
testimony, its hearsay nature, Clamant’s inability to identify the information source, and the fact thet the
testimony, such as it was, was adduced in substantial part in response to leading questions, impairs its
reliability to such an extent that it is discredited by thistribunal. (Tr. 39, 52-55, 67-68, 72-73)

The evidenceinDr. Fino'scurriculum vitae that he was not licensed in Kentucky at the time of the
April 21, 1998, examination and testing is uncontradicted by evidence. Claimant’s assertion that the
[aboratory technician McGrath was unlicensad in Kentucky, however, is unsupported by any credible
evidence, and so isunproved. Notwithstanding, there is no evidence in this record that such doctors or
technicians must be licensad in K entucky to performthe functionsinissue inthis case. The burden of proof
normally would rest with the proponent, and Claimant has not shown the contrary in repect of thisissue.
It followsthat there is a falure of proof necessary to support Claimant’ s objection to the admissibility in
evidence of Dr. Fino’ sreport and depositiontestimony, induding theresults of the pulmonary functiontests
administered by McGrath. Although a case can be made that in black lung cases such as this, evidence
generated by medicd professionas who have not saisfied gpplicable licensng or other pertinent
requirements for medica practice in the state where their functions are performed may be excluded or
discredited, see the andlys's, reasoning, and conclusions advanced by Judge Levinin Carl H. Maggard
v. Dominion Coal Co., 22 BLR 3-70 (2000) with respect to asmilar chalenge, the necessary premises
for such an excluson or discreditation have not been established in thiscase. Claimant’s objection to the
admission and consderation of Dr. Fino's examination report and opinion, as well as his deposition
testimony and the results of the pulmonary function study performed by the technicianM cGrath, therefore,
must be overruled.®

®In support of its contention that the evidence should not be excluded, Employer relied upon an
Order dated February 3, 2000, filed in Leonard M. Rasnick v. Lambert Coal Company, Inc., 1999-
BLA-1131, inwhich Adminigrative Law Judge Jansen found that the evidence pertaining to the Sate
certification of administering pulmonary function study technicians was not relevant because thereisno
regulatory requirement pertaining to the certification of the technician. Judge Jansen declared, “Itisfor
the medical physicians who review the procedure and test results to determine whether the tests
conform to the standards outlined in Appendix B. The results of the medica reviews determine the
weight to be given to the test results”  Judge Levin, on the other hand, has concluded thet,
notwithstanding the relevance of the evidence in issue, “the use of evidence garnered by a hedlth
professond during an examination performed in violation of state licensing requirementsin adjudicative
proceedings againg the examined dlamant, undermines the integrity of both the clam devel opment
process and the subsequent administrative adjudications.”  Judge Levin reasoned that sllence of the
Department of Labor’s applicable regulations regarding state licensing requirements for the practice of
medicine does not imply that black lung examinations may be performed in amanner inconsstent with



Findings of Fact

Cod Mingr Status; Length of Cod Mine Employment

Employer stipulated that Claimant was a coal miner within the meaning of Section 402(d) of the
Act and Section 725.202 of the Regulations for at least twenty-five (25) years(Tr. 36). Clamant testified
he worked in coal mine employment for forty-seven years, twenty-five years below ground and amost
twenty yearstrucking cod. He started in 1948 working outside small mines hauling supplieswhen hewas
fifteen, but he started working underground at age seventeendriving aging team of mules hauling cod out
of themine. Subsequently, he worked at the face of small mines, shooting cod, loading cod, until he got
his job a Westmoredland Cod approximately 1967. His employment history shows that he worked
underground as a repairman for Westmoreland Coa and then in amine for Bethlehem Stedl.  After about
1978 until July 1994, when he quit because he was short of breath and unable to work, he trucked coal
from astock pile directly outside of acoal mineto the processing plant wherethe coal was put in a crusher
or on the ground (Tr. 39-45; DX 2) The work involved extensive dust exposure and hard labor.
Clamant’s Socid Security Earnings Statement, congidered inlight of histestimony, establishes thirty-eight
years of cod mine employment (DX 4).

Responsible Operator

Employer, Danny Large Trucking, Inc., does not contest its designation as responsible operator
lidble for payment of any benefits which may be found to be due to the Claimant, and so is the properly
designated respondent in this case (Tr. 36).

Backaround, Dependents, and Employment History

Claimant was born on April 16, 1932, and was 68 yearsold at the time of the hearing (DX 1; Tr.
39). Clamant has established one dependent for purposes of potentia augmentation of benefits, hiswife,
StellaMullins, whom he married on August 7, 1957 (DX 9).

Medical Evidence

Clamant testified heis currently being treated by Dr. Wheetley with bresthing medications and he
was recently hospitalized for his breathing problems (Tr. 62-63). Claimant testified that he began smoking

lawful medicd practice in the jurisdiction in which they are scheduled. Thus, he concluded, such
evidence should be excluded from the record as an exception to the rubricin U.S. Steel Mining Co. v.
Director, OWCP, [Jarrell], 787 F.3d 384, 21 BLR 2-639 (4™ Cir. 1999), or should be accorded no
weight, if obtained by an employer contrary to public policy.



-7-
inhistwentiesand quit in1988. Since he smoked off and on over the years, he tetified he smoked about
twenty-four yearsin al (Tr. 63). He has been diagnosed as a diabetic, sage number 2 for two to three
years, but does not require insulin.  Claimant testified that he had had recent surgery for cancer of the
bladder (Tr. 65).

Chest X-ray Evidence®

Exhibit No. Date of x-ray Date of Report Physician/ Diagnosis
Quadifications

EX 19 04-15-92 04-24-02 Goplan Minimal residual
changes

EX 20 05-19-92 05-19-92 Goplan Clearing of previous
infiltrate

EX 16 05-19-92 10-02-98 Scott, B/R NoO pneumoconiosis,
emphysema

EX 17 05-19-92 10-07-98 Whedler, B/IR No pneumoconiosis,
emphysema

EX 21 08-27-92 08-27-92 Goplan No acute cardio-
pulmonary disease

EX 14 08-27-92 10-02-98 Scott, B/R No pneumoconiosis,
emphysema

EX 15 08-27-92 10-07-98 Whedler, BIR NoO pneumoconiosis,
emphysema

EX 12 03-31-93 10-02-98 Scott, B/R No pneumoconiosis,
emphysema

EX 13 03-31-93 10-07-98 Whedler, BIR NoO pneumoconiosis,
emphysema

EX 10 07-28-94 10-02-98 Scott, B/R No pneumoconiosis,
emphysema

EX 11 07-28-94 10-07-98 Whedler, B/IR NoO pneumoconiosis,
emphysema

DX 49 08-30-94 07-30-98 Dahhan, B Completely negative

DX 61 08-30-94 09-03-98 Scott, B/R No pneumoconiosis

DX 61 08-30-94 09-05-98 Whedler, B/IR No pneumaoconiosis

6 Thefollowi ng abbreviations are used in describing the qualifications of the physicians: B = B-Reader,
R=Board-certified Radiologist.




-8

Exhibit No. Date of x-ray Date of Report Physician/ Diagnosis
Qualifications

DX 17 10-01-97 10-01-97 Paranthaman, B 0/1ls,s

DX 18 10-01-97 11-14-97 Navani, B 1/0 p, s, emphysema

DX 16 10-01-97 02-04-98 Lippman, B 1/0s,t

DX 35 10-01-97 04-29-98 Dahhan, B Completely negative

DX 35 10-01-97 05-20-98 Wiot, B/R Completely negative

DX 36 10-01-97 06-09-98 Shipley, B/R Completely negative

DX 48 10-01-97 06-18-98 Spitz, B/R Completely negative

DX 54 10-01-97 08-26-98 Scott, B/R Completely negative

DX 54 10-01-97 08-31-98 Whedler, BIR Completely negative

EX 1 10-01-97 10-02-98 Fino, B Completely negative

EX 8 02-10-98 10-02-98 Scott, B/R No pneumoconiosis,
emphysema

EX 9 02-10-98 10-07-98 Whedler, B/R No pneumoconiosis,
emphysema

DX 55 04-14-98 08-29-98 Wioat, B/R Completely negative

DX 56 04-14-98 09-01-98 Spitz, B/R No pnheumoconiosis

DX 63 04-14-98 09-08-98 Shipley, B/R Completely negative

DX 34 04-21-98 04-26-98 Fino, B Completely negative

DX 47 04-21-98 06-29-98 Dahhan, B Completely negative

DX 47 04-21-98 07-28-98 Scott, B/R No pneumoconiosis,
emphysema

DX 47 04-21-98 07-28-98 Whedler, B/R No pneumoconiosis,
emphysema

EX 6 06-12-98 10-02-98 Scott, B/R No pneumoconiosis,
emphysema

EX7 06-12-98 10-07-98 Whedler, BIR No pneumoconiosis,
emphysema

EX 4 08-21-98 10-02-98 Scott, B/R No pneumoconiosis,
emphysema

EX5 08-21-98 10-07-98 Whedler, BIR No pneumoconiosis,
emphysema

EX 2 08-28-98 10-02-98 Scott, B/R No pneumoconiosis,

emphysema
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Exhibit No. Date of x-ray Date of Report Physician/ Diagnosis
Qualifications

EX 3 08-28-98 10-07-98 Whedler, B/IR No pneumoconiosis,
emphysema

CX1 08-28-98 01-26-00 Aycoth, B/R 212q,p

DX 35 10-14-98 10-14-98 Dahhan, B No pneumoconiosis,
emphysema

DX 94 01-22-99 01-22-99 Robinette, B 1/1 q, t, emphysema,
right middle lung
collapse

DX 94 01-22-99 01-25-99 Humphreys coal workers
pneumoconiosis, left
upper lobe nodule

DX 84 01-22-99 03-31-99 Fino, B NO PNeUMOoCOoNiosSis,
diffusefibrosis

DX 84 01-22-99 04-06-99 Whedler, B/IR No pneumoconiosis,
granuloma

DX 84 01-22-99 04-06-99 Scott, B/R NoO pneumoconiosis,
granuloma, 5 mm |eft
apex

CX 2 01-22-99 10-26-00 Aycoth, B/R 2/3q,t

CX 2 01-22-99 01-28-00 Cappiello, B/R 2/3 q, p, coaescence of
right lung, emphysema

Pulmonary Function Studies

Exhibit Date of Height Age Conform FEV-1 MVV FvC Qudlify

No. Test

DX 11 10-07-97 68" 65 Yes 0.94 36 248 Yes

* 1.20 55 273 Yes

DX 35 04-14-98 68" 66 Yes 125 38 2.65 Yes

* 1.56 43 3.35 Yes

DX 94 01-22-99 70" 66 Yes 1.19 2.65 Yes

* 1.45 341 Yes

* Denotes post bronchodilator study

Arterial Blood Gas Studies
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Exhibit No. Test Date pCoO, poO, Qualify
DX 14 10-01-97 51.0 58.0 Yes
DX 35 04-14-98 59.9 431 Yes
DX 94 01-22-99 51.0 46.2 Yes

Medicad ReportsOpinions

Clamant was examined on October 1, 1997 on behdf of the Department of Labor by Dr.
Paranthaman, board-certified ininterna medicine and the subspecidties of critical care medicine, geriatric
medicine, and pulmonary disease, who reported an increased AP diameter, breath sounds markedly
diminished, and bilateral wheezing.” He recorded asmoking history of twenty years, ahaf-pack of filtered
cigarettes per day, ending ten years prior to the examination, which would have been 1987. He noted a
chest x-ray classified with respect to pneumoconiosis as 0/1 §/s, and conducted pulmonary function and
resting arterid blood gasstudies. He diagnosed pulmonary emphysema and reactive airway disease, and
opined that Claimant’s pulmonary emphysema, but not the reective airway disease, was primarily dueto
hishistory of smoking for twenty years. Dr. Paranthaman attributed neither conditionto coal dust exposure,
but opined that “[b]oth conditions could have been sgnificantly aggravated by coa dust exposure for 44
years, if documented.” He recorded an employment history of twenty-seven years underground, and
twenty yearsdriving a truck hauling cod ending in 1994 due to breathing problems. Heopined at that time
that Claimant was totdly disabled from hislast cod mine employment as repairman, dectrician Snce his
FEV, and arteria blood gas results met totd disability standardsunder the Act. (DX 11, 13, 14) Both the
ventilatory studies and the resting arteria blood gas study were vaidated by Dr. Michos on October 31,
1997 (DX 15).

OnFebruary 2, 1998, Dr. Paranthaman opined further that smple coal workers' pneumoconiosis
could be diagnosed, based on his prior examination, notwithstanding the fact that the Didtrict Director was
able to verify only sixteenyears of coal miningemployment ending in 1994, and based ontwo positive chest
x-ray readings of pneumoconiosis, /0, by Drs. Navani and Lippmean, physicians certified as B-readers.
He reiterated his earlier finding that the pulmonary function tests showed very severe airway obstruction,
and that the arterial blood gas tests showed CO, retention and moderate hypoxemia, whichwould totaly
disable Clameant for underground work aswel aswork asatruck driver due to the respiratory imparment.
Dr. Paranthaman declared that the severe degree of pulmonary emphysema and presence of reactive
alrway disease as shown by atwenty-seven percent improvement in FEV 1 inthe post bronchodilator study
are uncommonin cases of coa workers' pneumoconiosis. Consequently, Dr. Paranthamanreiterated his
conclusion that cigarette smoking for twenty years was the primary cause of Clamant’s pulmonary

"The professiond credentias of Dr. Paranthaman are not in evidence. However, thistribuna takes
judicid notice that his relevant quaifications are disclosed on the worldwide web, American Board of
Medical Specidties, Who's Certified Results, a hitp://mww.abmsorg. See Maddaleni v. Pittsburgh
& Midway Coal Mining Co., 14 BLR 1-135 (1990).
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emphysema, and that the reactive airway disease was not related to coal dust exposure. He opined that
sxteenyearsof cod mine employment is of sufficient durationto have aggravated the condition caused by
cigarettesmoking; and, sincethere was radiol ogica evidence of smplecoa workers pneumoconioss, coal
dust exposure could have contributed Sgnificantly to Claimant’ srespiratory impairment. Dr. Paranthaman
expressy concluded that Clamant “has smple coal workers pneumoconiosisin addition to pulmonary
emphysema and reactive airway disease. His respiratory imparment is partly due to cod mine
employment.” He declared that Claimant would be unable to do his last cod mine employment as an
underground worker or atruck driver. (DX 12)

Dr. Dahhan, who is board-certified in internd medicine and the subspecidty of pulmonary
medicine, examined Claimant on April 14, 1998, and inareport dated April 16, 1998, noted anincreased
AP diameter with hyperresonancy to percussion, reduced air entry to both lungs with prolongation of the
expiratory phase, but no crepitation or pleurd rubs, and Clamant’s use of three inhders by way of
breething medication. He noted a smoking history of a hdf pack per day beginning at age twenty and
ending 9x years prior a age Sxty. His examination included medicd testing, including an
electrocardiogram, arteria blood gas sudies at rest which showed moderate hypoxia with adequate
ventilation, pulmonary function studies which showed moderately severe patialy reversible obstructive
ventilatory defect, lung volume measurements showing ar trgpping and overinflation witharesidual volume
of 221% of predicted, reduced diffusoncapacity of 25% of predicted, carboxyhemoglobin of 1.5%, no
evidence of any redrictive ventilatory abnormdity, and a chest x-ray showing hyperinflatedlungscons stent
withemphysema, but clear lung fidds, dassified 0/0, withno abnormalities consi stent with pneumoconioss.
Hea so reviewed the miner’ sdescriptive daminformation, indudingthat rel ated to the nature of Clamant’s
coal mine employment, and the assessment by Dr. Paranthamanwithits supporting medica evidence. (DX
35, 47)

Dr. Dahhanconcluded: 1) thereisinsufficient objective datato justify adiagnosisof cod workers
pneumoconiosis based on the obgtructive abnormadities shown on dinica examination, obstructive
abnormadlity on pulmonary function studies, and emphysema on chest x-ray with no radiological evidence
of dmple coal workers' pneumoconioss, 2) Claimant has chronic obstructive lung disease consgting of
chronic bronchitis and emphysema, based on clinical examination and physiologica testing; 3) from a
respiratory standpoint Claimant does not retain the physiologica capacity to do his previous cod mine or
comparable work because of the obsiructive airway disease; 4) the cause of his pulmonary dissbility ishis
lengthy smoking habit of 1/2 pack aday for 40 years, an amount of smoking which Dr. Dahhan assessed
as “more than sufficient to cause the development of centrilobular emphysema in a susceptible individud
with a secondary obstructive ventilatory abnormdlity”; 5) Claimant’s obgtructive lung disease is not the
result of coal dust exposure or occupationa pneumoconioss, snce any industria bronchitis would have
ended since 1994 when he ceased cod mine employment. Also, the obstructive ventilatory disease with
sgnificant revershility after the administration of bronchodilatorsisincons stent withthe permanent adverse
effects of cod dust on a miner’s respiratory system; and 6) even if there were radiologica evidence of
ample coa workers' pneumoconioss, hisopinionwould dill be that the miner’ s pulmonary dissbility is due
to smoking, not coal workers pneumoconiosis. (DX 35, 47)

Dr. Whestley, who identified himsdlf as Clamant’s primary care tregting physician, sSince January
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15, 1998, including two hospitaizations, and who is board-certified in family practice, but admittedly not
a pulmonary specidigt, reported on October 5, 1998, that Claimant had responded to “medications for
emphysemalasthma, and/or COPD [chronic obgtructive pulmonary disease],” that he had experienced
forty-five years of underground coal mine employment, and had a smoking history of a pack of cigarettes
per day for an undefined period ended more than ten years prior to the report. He recorded that “the
pulmonary examination is consistent with chronic obstructive pulmonary disease with interdtitial markings
present,” which"dsoarecons stent withcoal worker’ s pneumoconiosis.” Thisassessment waspurportedly
congstent withan unidentified radiologist’ sinterpretationof multiplex-rays previoudy taken. He noted that
blood gas studies disclosed CO, retention and that the pulmonary function studies were congstent with
moderate to severe obstructive pulmonary disease withsome nonredtrictive pattern. Dr. Whestley’ sclinical
impression, explicitly not based upon objective data such as a lung biopsy or bronchoscopy, was that
Clamant has chronic obstructive pulmonary disease “probably” with a component of coa workers
pneumoconiosis.  Nevertheless, Dr. Wheatdly dated his beief that Clamant's cod worker’'s
pneumoconioss was “asgnificant contributing dement to hislung diseese” (DX 94).

OnOctober 14, 1998, Dr. Hippenged, who isboard-certified ininternd medicine and pulmonary
medicine and a B-reader, reviewed specified medical records, concluding that the mgority of chest x-ray
reportswere negative, and that certain changes reflected in the chest x-ray interpretations were associated
with cigarette smoking.® He opined that the absence of cod mine employment for the last four years
precluded a diagnosis of industrid bronchitis. Dr. Hippensted opined that the partidly reversble
obstructive disease without restriction was well explained by Claimant’s unspecified cigarette smoking
history which he characterized as a more intensve cause of bronchid inflammeation and obstructive lung
disease than coal dust. He declared that obstructive lung disease from cigarette smoking is typicaly
patialy reversble, asin Clamant' scase, while cod workers' pneumoconioss causes a fixed, permanent
impairment that, when present, usudly features both restrictive and obstructive components not evident in
thiscase. Dr. Hippensted thus concluded with a reasonable degree of medica certainty thet Clamant is
not impaired by cod workers pneumoconioss, and that Claimant’ simparment is secondary to cigarette
smoking, rather than cod dust exposure, but is severe enough to prevent his return to cod mine
employment (DX 68).

Dr. Fino's medica report dated May 8, 1998, reflected a pulmonary examination on April 21,
1998, induding physica examination, arteria blood gasand pulmonary functionstudies, and x-ray. Dr. Ano
is board-certified in internad medicine and the subspecidty of pulmonary disease, and isa B-reader. He
recorded afifteenyear smoking history of a hdf pack of cigarettes per day from 1975 to 1990, and aforty-
five year cod mine employment higtory, twenty-five underground, ending asatruck driver hauling cod in

8The professiond credentids of Dr. Hippensted are not in evidence. However, thistribuna takes
judicid notice that his relevant quaifications are disclosed on the worldwide web, American Board of
Medical Specidties, Who's Certified Results, a hitp://mww.abmsorg. See Maddaleni v. Pittsburgh
& Midway Coal Mining Co., 14 BLR 1-135 (1990). Likewise, his status as a B-reader is established
with reference to the current List of NIOSH Approved B-Readers, which may be found, inter alia, at
http:/Amww.oalj.dol.gov.
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1994. Henoted that some of Claimant’ slast job involved loading the truck withafront end loader, and that
the heaviest part of the job was changing tires. Dr. Fino noted bresthing medication conssting of two
inhaers. However, on examination Claimant’s lungs were clear to auscultation and percussion on atida
volume breathand aforced expiratory maneuver without wheezes, rales, rhonchi, or rubs. The x-ray was
negative for pneumoconioss, classfied 0/0. However, spirometry reveded severe obstruction with a
bronchodilator response. Dr. Fino recorded that total lung capacity was normd, but that there was air
trapping, reduced diffusng capacity, normal oxygen saturation, and norma carboxyhemoglobin.  The
arteria blood gas studies reveded mild hypoxia and mild hypercarbia, which is excess carbon dioxide in
theblood. Dr. Fino asorecorded, inter alia, no history of cardiovascular disease, genitourinary problems,
or diabetes, whichconflicted, aong withhisfinding of normal total lungcapacity, withother medicd findings
in the record. Dr. Fino aso reviewed Dr. Paranthaman’s assessment.

Dr. Fino's diagnosis was severe obgtructive lung disease with emphysema due to smoking. He
explained in detail the bags for his conclusion that Claimant cannot be diagnosed with coal workers
pneumoconios's, does not suffer from an occupationaly acquired pulmonary condition as aresult of cod
mine dust exposure, but hasatotdly disabling respiratory impairment that would preclude his return to his
last coa mine employment or comparable work. Dr. Fino reasoned that the characteristics of the
obgtructive ventilatory abnormality based on reduction of the FEV,/FV C ratio inthe absence of intergtitia
abnormdity, and smdl airway flow more reduced than large airway flow, as wel as the demongtrable
reverghility with the adminigration of bronchodilators, are incongstent with coal mine dust caused
abnormdity. Dr. Fino explained that because Claimant’ stotal lung capacity was not reduced, the presence
of regrictive lung disease and sgnificant pulmonary fibrogs indicative of coal mine dust induced disease
could be ruled out. (DX 34)

InadepositiontakenonNovember 24, 1998, Dr. Fino declared it extremely unlikdy that Claimant
would have begun smoking in hisforties, which would have been the case had he begun smoking hdf a
pack per day in 1975, as Clamant had resolutely claimed. He considered beginning smokingat agetwenty,
as told to Dr. Dahhan, far more likely, though even at the lesser amount, he opined that Clamant could
have got sgnificant obstructive lungdisease. (EX 22 at 7-8, 18-19) Hetedtified that on examinationhe had
not noted any wheezing or physical examination abnormalities of the lungs. (EX 22 at 9) He declared that
the inhaded bronchodilators used by Clamant would have been useful for reversble conditions such as
smoking and asthma, but would not have been useful for the treatment of medical or lega pneumoconios's,
because they are ineffective againgt symptoms due to cod mine dugt inhaation.

Dr. Fino found respiratory disability based jointly on the pulmonary function tests which showed
aseverdly reduced FEV 4, reflecting difficulty getting air into and out of hislungs, and reductionindefusion
capacitywhichindicated emphysema He a so diagnosed hypercarbia, anincreaseinblood carbon dioxide
leve which indicates a significant, independently disabling, lung impairment reflecting destruction of more
than seventy percent of viable lung tissue as nonfunctiond. He explained that asthma, emphysema, or
severe pulmonary fibrosis suchasthat caused by coa workers pneumoconios's, could be the cause. He
declared that the pulmonary fibross would be a permanent condition, whichwould be discernible on chest
X-ray as category 2/3 or greater. He ruled that out totally because of the reverghbility of Claimant’s
pulmonary symptoms. Dr. Fino thought the emphysemawas accountable for the hypercarbia because of
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its destructive effect and because of wheezing which Dr. Fino had not heard, alegedly because of its
variability, but which was heard by Dr. Parenthaman. (EX 22 at 10-13)

Dr. Fino dso opined that the reduced defusion capacity, whichmeasures the ability to get oxygen
out of the pulmonary ar sacs into the bloodstream, can be caused by the destructive effect of pulmonary
fibros's such as pneumoconios's and of emphysema, whichhe opined was the causeinthis case. He opined
that the emphysema is cons stent with the obstruction, on the one hand, and, on the other hand, the absence
of pulmonaryfibrogsonx-ray and the over inflated rather thanreduced lung volumeswere inconsstent with
pulmonaryfibrossand scarring. He characterized the defusion cagpacity and the lung volumestogether with
the spirometry results as reflecting a textbook case of emphysema. He aso declared the absence of
decreased or underinflated lung volumes as absolutely indicative of the absence of restrictive lung disease.
(EX 22 at 14-16, 22)

Inexcluding coal dust as a contributing factor to Claimant’ srespiratoryimpa rment, notwithstanding
his prolonged history of occupational exposure, Dr. Fino cited his overal evauation and test results, the
absence of symptoms of indudtrid bronchitis, and medicd literature. He declared that the reduction in
FEV, which the literature described in working minerswastoo amdl to be of dinica sgnificance. (EX 22
at 17, 21-22) He dso disagreed with Dr. Paranthaman’ s conclusionthat coal dust exposure or cod mine
employment aggravated the condition caused by cigarette smoking, first, because the Claimant’ s “ huge’
lung volumes, over two times norma, contradicted expectations of low lung volumes normally caused by
pneumoconioss. He noted that Dr. Paranthaman had not performed lung volume measurements, an
omission which would have adversdly affected his ability to assess the cause of Clamant’simparment in
this case. Second, he disagreed with Dr. Paranthamanbecausethe lossin FEV; projected instudies of long
term underground miners, which would reflect inhaation of coa dust, would be too smdl to have a
sgnificant dinica effect, particularly inrelationto Claimant’ sother pulmonaryimpairment. (EX 22 at 24-25,
28-29) He dso opined that the x-ray readings in category 1/0 tend to be subject to question; that the
reading by Dr. Lippmann described opacities uncharacteristic of pneumoconios's, and that Dr. Narvani’s
reading, though positive for pneumoconios's, was not convinang inthe context of the other evidence. (EX
22 at 27-28)

Dr. Robinette, who is board-certified in internd medicine and pulmonary medicine and is a B-
reader, examined the miner for an assessment of his respiratory status on January 22, 1999. Hereported
increased AP diameter of the chest, inspiratory crackles at both bases on auscultation, bilateral wheezes,
and marked prolongation of the expiratory phase. He aso reported a ten to fifteen pack year smoking
higtory ending in the 1980's, aforty year cod mine employment history comprised of twenty-four years
underground endingin1981 asalong wall operator, followed by work as a cod hauler, driving and loading
atruck and workinginthe coal stock piles. Heidentified multiple serious hedth problems, including severe
dyspnes, diabetes, and a history of bladder cancer, aswell as severe pulmonary abnormalities. (DX 94;
C-4)

The results of medica tests included chest x-ray findings of expanded lungs with diffuse interdtitia
pulmonary fibross and scattered opacities consstent with pneumoconiosis, /1, g/t, emphysema, and
axillary coaescences in pneumoconic nodules. He interpreted pulmonary function studies as showing a
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decreased FV C, normd total lungcapacity withmild € evation of the residua volume and severely impaired
diffusoncapacity at thirty-three percent of predicted. Resting blood gas studiesrevesled e evated pCO,
and decreased pO,, condgtent with very severe obstructive lung disease with marked imparment of the
diffusing capacity, severe hypoxemia, and hypercapnia Dr. Robinette' s recorded impresson, in relevant
part, was 1) coa workers pneumoconiosis, 1/1 g, with underlying emphysema; 2) very severe obstructive
lung disease with marked imparment of the diffuson capacity and intercurrent hypoxemia 3) mild
hypertensve cardiovascular disease . He concluded that Claimant is totaly disabled by his pulmonary
disease and severeimparment of diffusoncapacity, that Claimant’ stotaly disabling pulmonary impairment
is chronic, irreversble, and will not improve, and that his coa workers' pneumoconiosis was caused by
his cod mine employment. Dr. Robinette’ s opinion was explicitly based in part upon medicd literature
whichheinterpreted as documenting a relationship between coal dust exposure and progressive pulmonary
dysfunction. (DX 94)

At his deposition on February 22, 2000, in addition to reiterating many of his prior findings, Dr.
Robinette declared apreference for examining patientsand interpreting his own diagnostic studies without
the distraction of other medical opinions or records, in order to be free of biasin evauating a patient’ sx-
rays, occupationa history, and medicd history. Dr. Robinette opined that Claimant’ sair flow obstruction
was so unusudly severethat it had to be caused by more thanthe severe emphysema, whichwas disclosed
by x-ray, consggtent with Claimant’s twenty-four years underground occupationa exposure. He opined
that it could be explained by medicd literature indicating that such impairments could be caused by cod
dust exposure from coal mine employment. In this regard, the digparity between Claimant’s somewhat
elevated total lung capacity and his diffusoncapacity, whichwas severely reduced to thirty-three percent
of predicted, reflected a pulmonary disability reasonably attributeble to Clamant’s coa workers
pneumoconioss due to coal mine employment aswel asfromemphysema, because of his limited smoking
hisory, his subgtantial coal mine employment history, and pulmonary function study results.  While
recognizing the normal textbook premisethat Smple coal workers pneumoconiosis is not associated with
asgnificant pulmonary imparment, Dr. Robinette referred to discussionsinmedicd literatureindicating that
evenwith minima dusgt exposure some minerscan have aprofound imparment of their ventilatory capacity
associated with emphysematous changes which may not be related to a sgnificant smoking history. Dr.
Robinette concluded that Clamant had devel oped severe emphysema and severe airflow obstructionfrom
his cod dust exposure. (CX 4).

Dr. Lockey, who isboard-certified ininternal medicine, the subspecialty of pulmonarydisease, and
occupationa medicine, reviewed specified medica evidence on January 26, 1999.° He concluded that
there were no dlinica findings consstent with cod workers' pneumoconiosis; that the mgjority of chest x-
ray readings were negetive; and that the positive chest x-ray readings reflected the presence in low
perfusion of irregular opacities in the midde and lower lung zones, not typical for coa workers

°Although the record does not contain the credentials of Dr. Lockey, this tribunal takesjudicia
notice of Dr. Lockey’s qudifications as listed on the worldwide web, American Board of Medica
Specidties, Public Education Program, Verification of Certification Results, a www.abms.org. See
Maddaleni v. Pittsburgh & Midway Coal Mining Co., 14 BLR 1-135 (1990).
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pneumoconiosis which, he observed, is usudly indicated by rounded opacities in the upper lungs. He
opined that the pulmonary function studies demonstrated severe airway obstruction with air trapping
condgtent with emphysema, which was also disclosed by chest x-rays. He aso noted a significant
bronchospastic component because of Claimant’ ssgnificant response to bronchodilatorsasto both FEV
and FV C, and suggested that the discrepancy in the diffusion capacity results from April 14 to April 21,
1998 might reflect partidly reversible airways obstruction. (EX 18)

Dr. Lockey opined that the severeairway obstructionwithair trapping, and chest x-ray evidence
of emphysema is secondary to cigarette smoking. He opined that Claimant’ s bronchospastic component
ismost likely secondary to airway hyperreactivity which can be associated with cigarette smoking and/or
apre-existing ashmetic condition. He opined that Claimant’ s decreased pO, and intermittently increased
pCO, areareflectionof his savere airway obgtruction and air trapping with aveolar hyperventilation. He
found no consgtent dinicd findings compatible with coal workers' pneumoconioss or other pulmonary
disordersrelated to coal and/or rock dust exposure.  He opined that the miner istotdly disabled fromhis
usua coa mine or comparable work due to hisrespiratory imparment, but that theimpairment is essentialy
secondary to emphysema dtributable to cigarette smoking and is not due to cod or rock dust exposure
or to pneumoconioss. (EX 18)

Conclusions of Law and Discussion

Exigence of Pneumoconioss and Disability Causation

Section 718.202 providesthat the existence of pneumoconiosismay be established pursuant to the
criteria set forthin subsections (8)(1) through (a)(4). With respect to §718.202(8)(1), the record contains
forty-eight interpretations of nine x-rays. Seven of these interpretations are positive for pneumoconios's,
but forty-one are negative under the classfications set forth in §718.102(b). Inasmuch as the x-ray
evidenceis in conflict, greater weight is properly assgned to the opinions of the physicians who are both
board-certified radiologistsand B-readers, thanto the opinions of the physicians who are only B-readers.
Scheckler v. Clinchfield Coal Co., 7 BLR 1-128 (1984). Sevenphysicianswiththegreater qudifications
read various x-rays as negdtive for pneumoconioss thirty-ax times, while five physcians with those
qudifications read the various x-rays as postive just Sx times. The overwhdming numerica superiority of
the negative readings over the pogtive readings in this case precludes proof of the existence of
pneumoconiosis by a preponderance of the x-ray evidence pursuant to §718.202(a)(1). Director, OWCP
v. Greenwich Collieries, 114 S.Ct. 2251, 2259 (1994).

There is no biopsy evidence of record, and so Claimant has not established the existence of
pneumoconiosis pursuant to §718.202(a)(2). The presumptions provided by §8718.304, 718.305, and
718.306 are inapposite because there is no evidence of complicated pneumoconios's, because the claim
wasfiled after 1981, and because the miner isliving. The presence of pneumoconioss, therefore, is not
established pursuant to §718.202(a)(3).

Under 8§718.202(a)(4), the existence of pneumoconiosis may be established if a physician
exercising sound medica judgement based on objective medica evidence and supported by a reasoned
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medica opinion, notwithstanding a negative x-ray, finds that the miner suffers from pneumoconioss as
definedin§718.201. Both chronic bronchitisand chronic obstructive pulmonary disease qualify as*legd”
pneumoconioss, if caused by coal mine employment. §718.201 Drs. Dahhan, Fino, Hippensteel, and
Lockey found no clinical or other bass for a diagnoss of coal workers pneumoconioss. Dr.
Paranthaman’s and Dr. Whestley’ s assessments were equivocal and unpersuasively reasoned. Only Dr.
Robinette diagnosed coal workers' pneumoconioss based exdusvely ontheresultsof his own examination
and teging, which was inconggent in sgnificant respects with other evidence of record. Since the
preponderance of the rlevant evidence weighsagaingt the existence of coa workers' pneumoconioss, the
issue of whether it was caused by Clamant’s extensive coa mine employment pursuant to §718.203(b)
IS MOot.

I f the exi stenceof pneumoconios s fromcoal mineemployment were assumed to have been proved,
Claimant would ill be required to prove total disability attributable thereto in order to establish entitlement
to black lung benefits. Under Section 718.204(c), the criteria for determining whether a miner is totaly
disabled are: (1) pulmonary function tests qudifying under gpplicable regulatory standards; (2) arterial
blood gas studies quaifying under applicable regulatory standards; (3) proof of pneumoconiosis and cor
pulmonae with right-sded congestive heart failure; or (4) proof of a disabling respiratory or pulmonary
condition on the basis of the reasoned medical opinion of a physician relying upon medically accepted
clinica laboratory and diagnogtic techniques. All the physicians who have examined Claimant or reviewed
his medical records in this case agree that Claimant has a disabling pulmonary condition. That finding is
supported by the qudifying pulmonary function studies and qudifying blood gas studies under the applicable
regulatory standards. However, Drs. Dahhan, Hippensted, Fino, and Lockey concluded that Claimant’s
pulmonary conditionwas related to his exposure to cigarette smoke and not to coal dust fromhiscoal mine
employment. These physciansnoted pecific findingson chest x-ray, physica examination, and pulmonary
testing in support of their reasoned conclusions. On the other hand, Drs. Paranthaman and Robinette
concluded less persuasively that Claimant’s pulmonary condition was related to coa dust exposure in
addition to hishistory of cigarette smoking. Dr. Whesetley did not discussthe miner’ s smoking history, but
associated the miner’ s pulmonary condition with his exposure to coal mine dust in an opinion essentialy
unsupported by either adequate objective evidence or persuasive reasoning.

Dr. Dahhan's is a comprehengve reasoned opinion based upon his observations and testing
resultinginextensve and particularized objective evidence, as well asreview of Dr. Paranthaman’ sreport
withitssupporting evidence. It reflectsacategorica conclusion that Claimant does not have cod workers
pneumoconiosis or lung disease related to cod dust exposure, and, therefore, could not contribute to his
respiratory impairment. His concluson essentidly reflected the manifestations of Claimant’s severe
obstructive pulmonary disease identified dinically by x-ray, and by pulmonary function studies as
centrilobular emphysema explainable by a forty year, hdf a pack of cigarettes per day smoking higory,
and the absence of x-ray evidence of pneumoconios's and evidence of redrictive ventilatory abnormality,
or permanency characterigtic of the effects of cod dust. Dr. Dahhan isaqudified pulmonary specidis,
and, consequently, his qualifications and his reasoning make his opinion persuasive.

In contrast, Dr. Paranthaman concluded that Claimant’ srespiratory imparment was primarily due
to emphysema and reective airway disease caused by cigarette amoking, but aggravated by sufficent years
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of coa mine exposure. Dr. Robinette opined that the combination of values on the total lung capacity
testing and diffusontesting indicated that Claimant was disabled by both pulmonary emphysemaand cod
workers' pneumoconioss. However, Dr. Dahhan opined that Claimant istotaly disabled by hispulmonary
condition, but that there was insufficdent evidence of pneumoconioss or any other pulmonary conditiondue
to cod dust exposure for the pulmonary disability to be related other than solely to Claimant’s smoking
habit. Because Clamant’s values improved on the use of bronchodilators, which is inconsstent with the
permanent adverse affects of a cod dust induced pulmonary condition, Dr. Dahhan concluded, based on
the obgtructive abnormdity disclosed on dinical examination, the obstructive abnormality disclosed on
pulmonary functionstudy testing, and the findings of emphysema on chest x-ray withno evidence of Smple
cod workers' pneumoconioss, as well asthe reversbility onthe use of bronchodilators noted above, that
Clamant’s pulmonary disability was due to his smoking.

Dr. Hippensted’ sopinion, likewise, isareasoned assessment by a qualified pulmonary specidid,
though based onareview of specified but comprehensive medical records pertaining to the Claimant. Like
Dr. Dahhan, he concluded categoricaly that theindicia of coal workers' pneumoconiosis were not present.
He observed that x-ray evidence of the diseasewasnot evident. He aso opined that the partialy reversble
obstructive disease without restriction is more congstent with cigarette smoking than coal dust exposure.
Conggtent with Dr. Dahhan's findings he opined that obstructive lung disease from cigarette smoking is
typicdly patidly reversible, as demondrated in this case, while coa workers pneumoconiosisis afixed
condition. In addition, Dr. Hippensted noted that coa workers' pneumoconiossisbotharedrictive and
obgtructive lung impairment, and that this case involves only obstructive impairments. And, though he did
not mentionemphysema, he opined unequivocdly that Claimant’ sdisabling pulmonary impairment, related
to patialy reversble obgructive disease without restriction, was more than adequately explained by
Clamant’s smoking history, not coal dust exposure. Like Dr. Dahhan's opinion, and generdly consstent
with it, Dr. Hippensted’s opinion is persuasive because of his qudifications and his reasoning.

Dr. Whestley’ sequivoca opinionis plagued withinconsistencies, inaccuracies, and other defects.
Sgnificantly, he conceded that he isnot apulmonary speciaist. Hisrecorded forty-five year underground
coal mine employment history is overstated; the amoking history is poorly defined and inconsstent with
other evidence of record; his reasoning is vague and e usive and not clearly related to the limited objective
evidencethat he only identified in general terms; and his conclusionregarding the existenceof coal workers
pneumoconiossis equivocd. Among other things, it isnot clear what testing Dr. Wheatley performed or
used. Dr. Whestley conceded that he did not have objective evidence that he apparently thought he
needed to make a ddfinitive diagnoss. His relationship with Claimant was relatively short and poorly
defined, as was the described trestment, so that his status as atreating phys ciandoes not add sgnificantly
to hiscredibility. Dr. Wheatley’ sopinion therefore doesnot tend to prove persuasively either the existence
of pneumoconioss or tota disability attributable thereto.

Dr. Paranthaman’ s assessments contained in his examination report and subsequent explanatory
follow up opinionaretoo equivoca and deficient inreasoning to be givensgnificant probative weight inthis
case. Hedid unequivocaly find Claimant to betotally disabled and unableto return to hisformer cod mine
or other comparable work because of his pulmonary impairment. Dr. Paranthaman attributed Claimant’s
pulmonary emphysema principally to his history of cigarette smoking, but did not explicitly identify any
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other contributing cause. He identified no cause for the reactive airway disease, which he never defined.
Based on his own examination and x-ray reading, he did not initidly diagnose pneumoconiosis. Although
he did not identify cod dust exposure as a cause of ether the emphysema or the reactive airway disease,
he initidly declared that these conditions could be aggravated by forty-four years of coa dust exposure,
“if documented.”

Subsequently, however, after reviewing two postive, 1/0, x-ray interpretations by Drs. Navani
and Lippman, who are B-readers, Dr. Paranthaman concluded that there was evidence of smple
pneumoconiosis. But, despite this evidence, he declared again, in effect, that the primary cause of
Clamant's pulmonary cause of Claimant’'s emphysema and reactive airway disease was not cod dust
exposure. Indeed, he declared that the severity of the emphysema and the extent of improvement after
bronchodilators were administered was “uncommon” in cases of pneumoconiosis. Notwithstanding the
Didrict Director’ sreduced assessment of coa mine employment to Sixteenyears, he il opined that it was
enough to have aggravated the conditions caused by cigarette smoking. He did not opine, however, that
it actudly did aggravate the condition or explain how he could tell. Having thus concluded that Clament
has smple cod workers pneumoconiosis as well as pulmonary emphysema and reactive airway disease,
Dr. Paranthaman smply declared without further explanation that Claimant’ s repiratory impairment was
partialy due to coal mine employment. The extent of such effect, however, was undefined, and could have
been de minimis. Thus hisopinion, ultimately, was too equivoca and inadequately reasoned to establish
causation by cod mine dust or employment.

Dr. Robinette expresdy based his concluson on Clamant's unverified smoking history of
gpproximately fifteenpack years, which he characterized as“minimd,” coal mine employment higtory, and
theresultsfromhis pulmonary functionstudy. Dr. Robinette explained at his depositionthat Claimant’ stotal
lung capacity vaue should be in the range of 220to 230 if emphysema were the only cause of the diffuson
impairment. Since the value was 161, Dr. Robinette opined that it demonstrated that Claimant dso had
an impairment due to coa workers pneumoconiosis. However, Dr. Dahhan’ sexaminaioninduded lung
volume messurements reflecting a huge overinflation of 221%. While Dr. Robinette expresdy eschewed
review of other medica records, purportedly to avoid bias, he dso insulated himsdf from other available
information such as Dr. Dahhan’'s measurements which might have established by Dr. Robinette’s own
andydsthat emphysemawas the only cause of the diffusion impairment.

Moreover, Dr. Robinette assumed an apparently understated smoking history of tentofifteenpack
years, not inconsistent with that recorded by Dr. Paranthaman, but Dr. Dahhan assumed a twenty pack
year history based on consumption of a haf a pack per day for forty years, and Dr. Fino considered an
asserted fifteen year higtory of half a pack per day from 1975, beginning when Clamant would have been
over forty to 1990, aslikely to be substantialy understated. Dr. Hippensted and Dr. Whestley did not
refer to finite smoking histories. Dr. Lockey, who reviewed medical records, seems to have assumed a
twenty year history of cigarettesmoking, whilenating Dr. Dahhan’ srecorded history of hdf apack for forty
years beginning at age twenty and Dr. Fino’s recorded history of haf apack for fifteen years.

While certain objective notations by Dr. Fino regarding the state of the Clamant’s health, which
arenot crucia or rdlevant to the issuesinthis case, are incongstent with seemingly reliable observations by
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other physcians, they are not deemed suffidently materid to impair the credibility of his assessment of
Claimant’s pulmonary condition. He was an examining physician, and his reasoning on deposition based
expliatly on his examinationand extendve testing is persuasive and generaly consstent with or effectively
explanatory of the other persuasively reasoned medica opinions intherecord by Drs. Dahhan, Hippensted,
and Lockey. While thereis some difficulty reconciling his own finding of normd tota lung capacity on the
bags of his own examination with his apparent acceptance of Dr. Dahhan’ s findings of a“huge’ tota lung
capacity, Dr. Fino'squdifications asapulmonary specidist and the quality of hisexplanationfor Clamant’s
pulmonary condition based in Sgnificant part on that aspect of Clamant's pulmonary condition are
persuasive and credible. (DX 34; EX 22)

Dr. Lockey provided a well reasoned opinion, based on his review of medical records, which
credited the mgority of chest x-ray readings, which were negative, and noted the sgnificant response to
bronchodilators whichshowed a Sgnificant bronchospastic component to Claimant’s pulmonary condition
associated with cigarette smoking.  Dr. Lockey aso observed that the positive x-ray readings reflected
irregular opacitiesin locations atypica of coa workers pneumoconiosis. Thus, Dr. Lockey’s conclusion
that the medicd evidence, including the positive x-ray reports, the negative x-ray reports, and the results
of pulmonary function study testing and blood gas study results, were not consistent with coal workers
pneumoconiosisis generdly congstent with, and reinforces, the other persuasively reasoned opinions, and
isinconggtent with Dr. Robinette’s, in assessing the evidence of coa workers' pneumoconiosis and the
causesfor Clamant’s pulmonary disability. Thus, a substantia preponderance of the opinions by the best
qudified physicians make clear that Claimant’ s disabling pulmonary impairment is not attributable to cod
mine dust or employment, and that he is not entitled to black lung benefits.

Attorney's Fees

Theaward of an attorney’ s fee under the Act is permitted only in casesinwhich Clamant isfound
to be entitled to the receipt of benefits. Since benefits are not awarded in this case, the Act prohibits the
charging of any fee to Claimant for representation services rendered to him in pursuit of hisclam.

ORDER

The clam of Lincus Baker for black lung benefits under the Act is denied.

A
EDWARD TERHUNE MILLER
Adminigrative Law Judge

Washington, D.C.
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NOTICE OF APPEAL RIGHTS: Pursuant to 20 C.F.R. 725.481, any party dissatisfied with this
Decison and Order may apped it to the Benefits Review Board within 30 (thirty) days from the date of
this Decision by filing a Notice of Apped with the Benefits Review Board at P.O. Box 37601,
Washington, D.C. 20013-7601. A copy of this notice must also be served on Dondd S. Shire,
Asociate Solicitor, Room N-2117, 200 Congtitution Avenue, N.W., Washington, D.C. 20210.




